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©ne l^unfirei Bintlt Congrtss 

of tllE 

lanittd BtatES of amcrira 



AT THE SECOND SESSION 

Begun, and held at the City of Washington on Tuesday, 
the third day of January , two thousand and six 



an act 

To authorize trial by military commission for violations of the law of war, and 

for other purposes. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 

(a) Shoet Title.— This Act may be cited as the "Military 
Commissions Act of 2006". 

(b) Table of Contents.— The table of contents for this Act 
is as follows: 

Sec. 1. Short title; table of contents. 

Sec. 2. Construction of Presidential authority to establish military commissions. 

Sec. 3. Military oommissions. 

Sec. 4. Amendments to Uniform Code of Military Justice. 

Sec. 5. Treaty obligations not establishing grounds for certain claims. 

Sec. 6. Implementation of treaty obligations. 

Sec. 7, H^eas corpus matters. 

Sec. 8. Revisions to Detainee Treatment Act of 2005 relating to protection of certain 
United States Government personnel. 

Sec. 9. Review of judgments of military commissions. 

Sec. 10. Detention covered by review of decisions of Combatant Status Review Tri- 
bunals of propriety of detention. 

SEC. 2. CONSTRUCTION OF PRESIDENTIAL AUTHORITY TO ESTABLISH 
MILITARY COMMISSIONS. 

The authority to estabEsh military commissions \inder chapter 
47A of title 10, United States Code, as added by section 3(a), 
may not be construed to alter or limit the authority of the President 
under the Constitution of the United States and laws of the United 
States to establish military commissions for areas declared to be 
under martial law or in occupied territories should circumstaiices 
so require. 

SEC. 3. MILITARY COMMISSIONS. 

(a) MiLITAEY COMMISSIONS.— 

(1) In GENERAL.— Subtitle A of title 10, United States Code, 
is amended by inserting after chapter 47 the following new 
chapter: 

"CHAPTER 47A— MHJTARY COMMISSIONS 

"Subchapter 

"I. General Provisions 948a 

"II. Composition of Military Commissions 948h 

"in. Pre-Trial Procedure r. 948q 

"IV. Trial Procedure 949a 

"V. Sentences 949s 
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"VI. Post-Trial Procedure and Review of Military Commissions 950a 

"VII. Punitive Matters .". "'"[ 950p 

"SUBCHAPTER I— GENERAL PROVISIONS 

"Sec. 

"948a. Definitions. 

"948b. Military commissions generally. 

"948c. Persons subject to military commissions. 

"948d. Jurisdiction of military co mm issions. 

"948e. Annual report to congressional committees. 

"§ 948a. Definitions 

"In this chapter: 

"(1) Unlawful enemy combatant.— (A) The term Hinlaw- 
ful enemy combatant' means — 

"(i) a person who has engaged in hostilities or who 
has_ purposeMly and materially supported- hostilities 
against the United States or its co-belligerents who is 
not a lawful enemy combatant (including a person who 
is part of the Taliban, al Qaeda, or associated forces); 
or 

"(ii) a person who, before, on, or after the date of 
the enactment of the Military Commissions Act of 2006, 
has been determined to be an unlawful enemy combatant 
, by a Combatant Status Review Tribunal or another com- 
petent trib\mal established under the authority of the 
President or the Secretary of Defense. 
"(B) Co-belligerent.— In this paragraph, the term 'co- 
belligerent', with respect to the United States, means any State 
or armed force joining and directly engaged with the United 
States in hostilities or directly supporting hostilities against 
a common enemy. 

"(2) Lawful enemy combatant.— The term lawful enemy 
combatant' means a person who is — 

"(A) a member of the regular forces of a State party 
engaged in hostilities against the United States; 

"(B) a member of a militia, volunteer corps, or orga- 
nized resistance movement belonging to a State party 
engaged in such hostilities, which are under responsible 
command, wear a fixed distinctive sign recognizable at 
a distance, carry their arms openly, and abide by the 
law of war; or 

"(C) a member of a regular armed force who professes 
allegiance to a government engaged in such hostilities, 
but not recognized by the United States. 
"(3) Alien. — The term 'alien' means a person who is not 
a citizen of the United States. 

"(4) _ Classified information.— The term 'classified 
information' means the following: 

"(A) Any information or material that has been deter- 
mined by the United States Government pursuant to 
statute. Executive order, or regulation to reqiiire protection 
against unauthorized disclosure for reasons of national 
security. 

"(B) Any restricted data, as that term is defined in 
section 11 y. of the Atomic Energy Act of 1954 (42 U S C 
2014(y)). 
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"(5) Geneva conventions.— The term 'Geneva Conven- 
tions' means the international conventions signed at Geneva 
on August 12, 1949. 

"§ 948b. Military commissions generally 

"(a) Puepgse. — This chapter establishes procedures governing 
the use of military commissions to try alien unlawfiil enemy combat- 
ants engaged in hostilities against me United States for violations 
of the law of war and other offenses triable by military commission. 

"(b) Authority foe Military Commissions Under Tins 
Chapter. — ^The President is authorized to establish military 
commissions \mder this chapter for offenses triable by miHtary 
commission as provided in this chapter. 

"(c) Construction of Provisions. — The procedures for mili- 
tary commissions set forth in this chapter are based upon the 
procedtires for trial by general courts-martial under chapter 47 
of this title (the Uniform Code of Military Justice). Chapter 47 
of this title does not, by its terms, apply to trial by military commis- 
sion except as specifically provided in this chapter. The judicial 
construction and application of that chapter are not binding on 
military commissions established \mder this chapter. 

"(d) iNAPPLiCABiLrry of Certain Provisions.— (1) The fol- 
lowing provisions of this title shall not apply to trial by military 
commission under this chapter: 

"(A) Section 810 (article 10 of the Uniform Code of Military 

Justice), relating to speedy trial, including any rule of courts- 
martial relating to speedy trial. 

"(B) Sections 831(a), (b), and (d) (articles 31(a), (b), and 

(d) of the Uniform Code of Military Justice), relating to compul- 
sory self-incrimination. 

"(C) Section 832 (article 32 of the Uniform Code of Militaiy 

Justice), relating to pretrial investigation. 

"(2) Other provisions of chapter 47 of this title shall apply 
to trial by military commission imder this chapter only to the 
extent provided by this chapter. 

"(e) Treatment of Rulings and Precedents. — The findings, 
holdings, interpretations, and other precedents of military commis- 
sions under this chapter may not be introduced or considered in 
any hearing, trial, or other proceeding of a court-martial convened 
under chapter 47 of this title. The findings, holdinp, interpreta- 
tions, and other precedents of military commissions under this 
chapter may not form the basis of any holding, decision, or other 
determination of a coiirt-martial convened under that chapter. 

"(f) Status of Commissions Under Common Article 3.— 
A military commission established under this chapter is a regularly 
constituted court, affording all the necessary 'judicial guarantees 
which are recognized as indispensable by civilized peoples' for pur- 
poses of common Article 3 of the Geneva Conventions. 

"(g) Geneva Conventions Not Establishing Source of 
Rights. — ^No alien unlawful enemy combatant subject to trial by 
military commission under this chapter may invoke the Geneva 
Conventions as a sotirce of rights. 

"§ 948c. Persons subject to military commissions 

"Any ahen unlawful enemy combatant is subject to trial by 
military commission under this chapter. 
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"§ 948d. Jurisdiction of military commissions 

"(a) JUEiSDicnoN. — A military commission under this chapter 
shall have jurisdiction to try any offense made punishable by this 
chapter or the law of war when committed by an alien unlawfol 
enemy combatant before, on, or after September 11, 2001. 

"(b) Lawful Enemy Combatants.— Military commissions xinder 
this chapter shall not have jurisdiction over lawful enemy combat- 
iants. Lawful enemy combatants who violate the law of war are 
subject to chapter 47 of this title. Courts-martial established under 
that chapter shall have jiuisdiction to try a lawM enemy combatant 
for any offense made ptmishable under this chapter. 

"(c) Deteemination of Unlawful Enemy Combatant Status 
DiSPOsmvE.— A finding, whether before, on, or after the date of 
the enactment of the Military Commissions Act of 2006, by a 
Combatant Status Review Tribixnal or another competent tribtmal 
estabHshed under the authority of the President or the Secretary 
of Defense that a person is an unlawful enemy combatant is disposi- 
tive for purposes of jurisdiction for trial by military commission 
under th^ chapter. 

"(d) Punishments. — ^A military commission under this chapter 
may, under such limitations as the Secretary of Defense may pre- 
scribe, adjudge any punishment not forbidden by this chapter, 
including the penalty of death when authorized under this chapter 
or the law of war. 

"§ 948e. Annual report to congressional committees 

"(a) Annual Eeport Requieed.— Not later than December 31 
each year, the Secretary of Defense shall submit to the Comumittees 
on Armed Services of the Senate and the House of Representatives 
a report on any trials conducted by military commissions under 
this chapter during such year. 

"(b) Form. — Each report under this section shall be submitted 
in unclassified form, but may include a classified annex. 

"SUBCHAPTER H- COMPOSITION OF MILITARY 
COMMISSIONS 

"Sec. 

"948h. Who may convene military commissions. 

"948i. Wlio may serve on military com missions. 

"SiSj. Military judge of a military commission. 

"948k. Detail of trial counsel and defense coiinsel. 

"9481. Detail or employment of reporters and interpreters. 

"948m. Number of members; excuse of members; absent and additional members. 

"§ 9481i. Who may convene military commissions 

"Military commissions under this chapter may be convened 
by the Secretary of Defense or by any officeir or official of the 
United States designated by the Secretary for that purpose. 

"§ 948i. Who may serve on military commissions 

"(a) In General. — Any commissioned officer of the armed forces 
on active duty is eligible to serve on a miHtary commission under 
this chapter. 

"(b) Detail of Members. — ^When convening a military commis- 
sion under tiiis chapter, the convening authority shall detail as 
members of the conamission such members of the armed forces 
eligible under subsection (a), as in the opinion of the convening 
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authority, are best qualified for tiie duty by reason of age, education, 
training, experience, length of service, and judicial temperament. 
No member of an armed force is eligible to serve as a member 
of a military commission when such meriiber is the accuser or 
a witness for the prosecution or has acted as an investigator or 
counsel in the same case. 

"(c) Excuse of Members. — ^Before a military commission imder 
this chapter is assembled for the trial of a case, the convening 
authority may excuse a member from participaling in the case. 

"§ 948j. Military judge of a military commission 

"(a) Detail of Military Judge.— A military judge shall be 
detailed to each mihtary commission under this chapter. The Sec- 
retary of Defense shall prescribe regulations providing for the 
manner in which military judges are so detailed to military commis- 
sions. The military judge sh^l preside over each military commis- 
sion to which he has been detailed. 

"(b) Qualifications. — ^A military judge shall be a commissioned 
officer of the armed forces who is a member of the bar of a Federal 
court, or a member of the bar of the highest coiirt of a State, 
and who is certified to be qualified for duty under section 826 
of this title (article 26 of the Uniform Code of Mihtary Justice) 
as a mihtary judge in general courts-martial by the Judge Advocate 
General of the armed force of which such mihtary judge is a 
member. 

"(c) Ineligibility of Certain Individuals.— No person is 
eMgible to act as mihtary judge in a case of a mihtary commission 
under this chapter if he is the accuser or a witness or has acted 
as investigator or a counsel in the same case, 

"(d) Consultation With Members; Ineligibility To Vote.— 
A mihtary judge detailed to a mihtary coramission imder this 
chapter may not consult with the members of the commission 
except in the presence of the accused (except as otherwise provided 
in section 949d of this title), trial counsel, and defense counsel, 
nor may he vote with the members of the commission. 

"(e) Other Duties. — ^A commissioned officer who is certified 
to be qualified for duty as a mihtary judge of a military coromission 
under this chapter may perform such other duties as are assigned 
to him by or with the approval of the Judge Advocate General 
of the armed force of which such officer is a member or the designee 
of such Judge Advocate General. 

"(f) Prohibition on Evaluation of Fitness by Convening 
Authority. — The convening authority of a mihtary commission 
under this chapter shall not prepare or review any report concerning 
the effectiveness, fitness, or efficiency of a mihtary judge detailed 
to the mihtary connonission which relates to his performance of 
duty as a mihtary judge on the mihtary commission. 

"§ 948k. Detail of trial counsel and defense counsel 

"(a) Detail of Counsel Gekerally.— (1) Trial counsel and 
mihtary defense counsel shall be detailed for each mihtary commis- 
sion under this chapter. 

"(2) Assistant trial counsel and assistant and associate defense 
counsel may be detailed for a mihtary commission under this 
chapter. 
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"(3) Military defense counsel for a military commission imder 
this chapter shall be detailed as soon as practicable after the 
swearing of charges against the accused. 

"(4) The Secretary of Defense shall prescribe regulations pro- 
viding for the manner in which triar counsel and military defense 
counsel are detailed for military commissions under this chapter 
and for the persons who are authorized to detail such counsel 
for such conmiissions. 

"(b) Trial Counsel. — Subject .to subsection (e), trial counsel 

detailed for a military commission imder this chapter must be — 

"(1) a judge advocate (as that term is defined in section 

801 of this title (article 1 of the Uniform Code of Military 

Justice) who — 

"(A) is a graduate of an accredited law school or is 
a member of the bar of a Federal court or of the highest 
court of a State; and 

"(B) is certified as competent to perform duties as 
trial counsel before general courts-martial by the Judge 
Advocate General of the armed force of which he is a 
member; or 
"(2) a civilian who — 

"(A) is a member of the bar of a Federal court or 
of the highest co-urt of a State; and 

"(B) is otherwise qualified to practice before the mili- 
tary commission pursuant to regulations prescribed by the 
Secretary of Defense. 
"(c) MiLiTAKY Defense Counsel. — Subject to subsection (e), 
military defense counsel detailed for a military commission tinder 
this chapter must be a judge advocate (as so defined) who is — 
"(1) a graduate of an accredited law school or is a member 
of the bar of a Federal court or of the highest court of a 
State; and 

"(2) certified as competent to perform duties as defense 

co\msel before general courts-martial by the Judge Advocate 

. General of the armed force of which he is a member. 

"(d) Chief Prosecutor; Chief Defense Counsel.— (1) The 

Chief Prosecutor in a military commission under this chapter shall 

meet the requirements set forth in subsection (b)(1). 

"(2) The Chief Defense Counsel in a military commission under 
this chapter shall meet the requirements set forth in subsection 
(0(1). 

"(e) Ineligibility of Certain Individuals.— No person who 
has acted as an investigator, military judge, or member of a militaxy 
commission under this chapter in any case may act later as trial 
counsel or military defense cotinsel in the same case. No person 
who has acted for the prosecution before a military commission 
\inder tiiis chapter may act later in the same case for the defense, 
nor may any person who has acted for the defense before a military 
commission under this chapter act later in the same case for the 
prosecution. 

"§9481. Detail or employment of reporters and interpreters 

"(a) Court Reporters. — Under such regulations as the Sec- 
retary of Defense may prescribe, the convening authority of a mili- 
tary commission tinder this chapter shall detail to or employ for 
the comxnission qualified court reporters, who shall make a verbatim 
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recording of the proceedings of and testimony taken before the 
commission. 

"(b) INTEEPRETERS.— Under such regulations as the Secretary 
of Defense may prescribe, the convening authority of a military 
commission under this chapter may detail to or employ for the 
miMtary commission interpreters who shall interpret for the 
commission and, as necessary, for trial co\msel and defense counsel 
and for the accused. 

"(c) Transcript; Record.— The transcript of a mihtary commis- 
sion under this chapter shall be under the control of the convening 
authority of the commission, who shall also be responsible for 
preparing the record of the proceedings. 

"§948m. Niimber of members; excuse of members; absent 
and additional members 

"(a) Number of Members. — (1) A military commission under 
this chapter shall, except as provided in paragraph (2), have at 
least five members. 

"(2) In a case in which the accused before a military commission 
under this chapter may be sentenced to a penalty of death, the 
military commission shall have the number of members prescribed 
by section 949m(c) of this title. 

"(b) Excuse of Members.— No member of a military commis- 
sion under this chapter may be absent or excused after the military 
commission has been assembled for the trial of a case unless 
excused — 

"(1) as a result of challenge; 

"(2) by the military judge for physical disability or other 

good cause; or 

"(3) by order of the convening authority for good cause. 

"(c) Absent and Additional Members.- Whenever a mdhtary 
commission under this chapter is reduced below the number of 
members required by subsection (a), the trial may not proceed 
imless the convening authority details new members sufficient to 
provide not less than such number. The trial may proceed with 
the new members present after the recorded evidence previously 
introduced before the membei^ has been read to the military 
commission in the presence of the military judge, the accused 
(except as provided in section 949d of this title), and counsel for 
both sides. 

"SUBCHAPTER ffl— PRE-TRIAL PROCEDURE 

"Sec. 

"948q. Charges and specifications. 

"9481. Compulsory self-incrimination prohibited; treatment of statements obtained 

by torture and other statements. 
"948s. Service of charges. 

"§ 948q. Charges and specifications 

_"(a) Charges and Specifications.- Charges and specifications 
against an accused in a mihtary commission under tMs chapter 
shall be signed by a person subject to chapter 47 of this title 
under oath before a commissioned officer of the anried forces author- 
ized to administer oaths and shall state — 

"(1) that the signer has personal knowledge of, or reason 
to beHeve, the matters^set forth therein; and 

"(2) that they are true in fact to the best of the signer's 
knowledge and behef 
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"(b) Notice to Accused'.— Upon the swearing of the charges 
and specifications in accordance with subsection (a), the accused 
shall be informed of the charges against him as soon as practicable. 

**§ 948r. Compulsory self-incrimination prohibited; treatment 
of statements obtained by torture and other 
statements 

"(a) In General.— No person shall be required to testify against 
himself at a proceeding of a military commission imder this chapter, 
"(b) Exclusion of Statements Obtained by Torture.— A 
statement obtained by use of torture shall not be admissible in 
a mihtary commission under this chapter, except against a person 
accused of torture as evidence that the statement was made. 

"(c) Statements Obtained Before Enactment of Detainee 
Treatment Act of 2005,— A statement obtained before December 
30, 2005 (the date of the enactment of the Defense Treatment 
Act of 2005) in which the degree of coercion is disputed may be 
adndtted only if the military judge finds that — 

"(1) the totality of the circxmastances renders the statement 
rehable and possessing sufficient probative value; and 

"(2) the interests of justice would best be served by admis- 
sion of the statement into evidence. 

"(d) Statements Obtained After Enactment of Detainee 
Treatment Act of 2005.— A statement obtained on or after 
December 30, 2005 (the date of the enactment of the Defense 
Treatment Act of 2005) in which the degree of coercion is disputed 
may be admitted only if the military judge finds that — 

"(1) the totality of the circumstances renders the statement 
reliable and possessing sufficient probative value; 

"(2) the interests of justice would best be served by admis- 
sion of the statement into evidence; and 

"(3) the interrogation methods used to obtain the statement 
do not amoimt to cruel, inhuman, or degrading treatment 
prohibited by section 1003 of the Detainee Treatment Act of 
2005. 

"§ 948s. Service of charges 

"The trial counsel assigned to a case before a military commis- 
sion under this chapter shall cause to be served upon the accused 
and military defense counsel a copy of the charges upon which 
trial is to be had. Such charges shall be served in English and, 
if appropriate, in another language that the accused understands. 
Such service shall be made sufficiently in advance of trial to prepare 
a defense. 

"SUBCHAPTER IV— TEIAL PROCEDURE 

"Sec. 

"949a. Rules. 

"949b. Unla\vfully inflTiencing action of military commission. 

"949c. Duties of trial counsel and defense counsel. 

"949d. Sessions. 

"949e. Continuances. 

"949f. Challenges. 

"949g. Oaths. 

"949h. Former jeopardy. 

"949i. Pleas of the accused. 

"949j. Opportunity to obtain witnesses and other evidence. 

"949k. Defense of lack of mental responsibility. 

"949L Voting and rulings. 



